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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 1ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) FS1 SeaTed o Arer=an, 1944 1 &y 35-31/35-% % fatia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in
crossed bank draft in favour of Asstt. Registar of a branch of any ng iif}:afeee pikit




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e SAREE 1970 7T GEfET i srEE -1 % sfwta Meiia [ e 5§
ST T e TR Pk widswrd % sz ¥ ¥ wlw 6 T A F 6.50 T 7 AT

o o
QI 1Eehd <1 {lAT =gy |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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F.No. GAPPL/COM/STP/3864/2023

ORDER-IN-APPEAL

M/s. Alkaben Rameshbhai Prajapti, 33/34 Indraprasth Society, Near Hotel Garden,
Chanasma Highway, Patan-384265 (hereinafter referred to as 'the appellant’) have filed
the present appeal against the Order-in-Original No. PLN-AC-ADJ-STX-40/2023-24 dated
12.06.2023 (in short ' impugned order) passed by the Assistant Commissioner, Central GST,
Palanpur Division, Gandhinagar Commissionerate (hereinafter referred to as ‘the
adjudicating authority”). The appellant were e'ngaged in providing taxable service and
were holding PAN No. AXQPP1461M.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
in the ITR/Form-26 AS has shown substantial service income on which service tax was not
discharged. Letters were, therefore, issued to the appellant to explain the reasons for non-
payment of tax and to provide certified documentary evidences for said period. The
appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The detail of the income is as under;

Table-A

FY. Value shown in ITR Service tax rate | Service Tax liability
2016-17 50,25,442/- 15% 7,53,816/-

2.1 A Show Cause Notice (SCN) No. GEXCOM/SCN/ST/9706/2021-CGST-DIV-PLN-
Commissionerate-Gandhinagar dated 19.10.2021 was therefore issued to the appellant
proposing recovery of service tax amount of Rs.7,53,816/- along with interest under
Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of penalties
under Section 77(1)(a), Section 77(1) (b) & Section 77(1) (c)(i) (ii), Section 77(2) and Section
78 of the Finance Act, 1994 were also proposed. Further, the tax liability for the F.Y. 2017-
18 (upto June, 2017) was not available and the same was required to be ascertained in
future.

3. The said SCN was adjudicated vide the impugned order wherein the income of
Rs.50,25,442/- was considered as taxable and service tax demand of Rs.7,53,816/- was
confirmed alongwith interest. Penalty of Rs.l0,000/— each was imposed under Section
77(1)(@), 77(1)(b), 77(1)(c) and Section 77(2). Penalty of Rs.20,000/- under Section 70 &
Penalty of Rs.7,53,816/- was also imposed under Section 78 of the F.A., 1994.

4. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant preferred the present appeal alongwith application seeking COD on the grounds
elaborated below;

> The appellant is Proprietor firm and carry out exempted work. On the basis of
Income Tax Return department issued show cause notice which was not received
by appellant. Further, the department issued notice for personal hearing but same
was not received. Due to non-availability of details of show cause notice, the

has passed present order ex-parte.
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> The appellant has submitted income tax return on which department relied and
~issued notice, Thus there is no suppression of facts or mis-information, hence, the
show cause notice is grossly wrong and incorrect. The appellant has filed Income
Tax return on 28-12-2017. Hence, the department is very well aware about my
details. Therefore, the notice invoking suppression is not sustainable.

> The appellant carried out exempted work as defined in Mega Exemption
Notification 25/2012, hence, the Appellant is not liable for service tax. It is important
to note that learned adjudicating authority has not verified details and passed
present Order.

> When there is no tax liability on exempted income, interest is also not payable
under Section 75 of the F.A, 1994. Penalty would be imposable where there is
intention to evade the tax. There is no intention to evade tax rather the appellant
has acted under bonafide belief and tried to comply with provision of the act.
Relying on the decision of Hon'ble Supreme Court in the case of Hindustan Steel vs
State of Orissa -1978 ELT (J159) it is clear that penalty would not be ordinarily be
imposed unless the party obliged either acted deliberately in defiance of law or was
guilty of conduct contumacious or dishonest or acted inconscious disregards of its
obligation.

> Inthe COD application they stated that the delay in submitting the appeal was due
to the administrative changes in the organization, they therefore requested to
condone the delay of few days

5.  Personal Hearing in the case was held on 22.04.2024. Shri Arpan A. Yagnik,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
informed that the appellant digs pond for Sandar Gram Panchayat for irrigation purpose
which is covered under Sr.No.12(c) of the mega Notification No.25/2012-ST. Further he
requested for 3 day’s time to submit additional documents.

5.1 In their additional submission they copy of Work Order of Sander Gram Panchayat
and Profit & Loss Account and ITR in support of their claim for exemption. The appellant
initially claimed the exemption under clause (c) but later corrected to sub-clause (d) of Entry
No.12 of the Notification No.25/2012-ST.

6. Before taking up the issue on merits, I will first decide the Miscellaneous Application
filed seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the
delay or to allow the filing of an appeal within a further period of one month thereafter if,
he is satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the period of two months. Considering the cause of delay as genuine, I
condone the delay of 30 days and take up the appeal for decision o ;
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7. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral submissions made during personal hearing, the
impugned order passed by the adjudicating authority and other case records. The issue
before me for decision in the present appeal is whether the demand of service tax
amounting to Rs.7,53,816/- confirmed alongwith interest, and penalties vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise. The demand pertains to the period F.Y. 2016-
17.

7.1 Itis observed that the appellant in the P&L account, for the F.Y. 2016-17 have shown
the income of Rs.50,25,442/- under ‘Talav Khodkam Income’. They also submitted the Work
Order dated 15.03.2016 issued by Sarpach of Sander Gram Panchayat for carrying out the
deepening of Talav /Well of Village Sander. As per the work order the work was to be carried
out before 15.06.2016.

7.2 To examine their claim of exemption relevant text of entry No.12 of Notification
No.25/2012-ST is re-produced below;

12. Services provided to the Government, a local authority or a goverﬁmenz‘al authority by
way of construction, erection, commissioning, installation, completion, fitting out repair,
maintenance, renovation, or alteration of -

(a) a civil structure or any other original works meant predominantly for use other than for
commerce, industry, or any other business or profession,

(6) a historical monument, archaeological site or remains of national importance, archaeological
excavation, or antiquity specified under the Ancient Monuments and Archaeological Sites and
Remains Act, 1958 (24 of 1958);

(¢) astructure meant predominantly for use as (i) an educational, (i) a clinical, or (iij) an art or cultural
establishment;

(d) canal, dam or other irrigation works;

(e) plpeline conduit or plant for (i) water supply (i) water treatment. or (ifj) Sewerage treatment or
disposal; or

() a residential complex predominantly meant for self-use or the use of their employees or other
persons specified in the Explanation 1 to clause 44 of section 658 of the said Act:

7.3 The above notification was amended vide Notification No.06/2015 dated 01.03.2015
wherein sub-clause (a), (c) and (f) were omitted. In terms of clause (d) above, services
provided to the Government, a local authority or a governmental authority by way of
construction, erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of canal, dam or other irrigation work shall be
exempted.

7.4 . Inthe instant case, the appellant has rendered services of deepening of pond to Gram
Panchayat which is a local authority. But whether the said pond was used for irrigation work
is not forthcoming from the Work Order as the appellant has failed to produce any
supporting documents in support of this claim. However, in the interest of natural justice, I,
remand the matter back to the adjudicating authority to examing Thie S
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also directed to submit the relevant supporting documents to establish that the said pond

was used for irrigation work, to the adjudicating authority.

8.

The impugned order is therefore set;aside in light of above discussion & findings.
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The appeals filed by the appellant stands disposed of in above terms.
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